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!!lIMY!

'!'he Bur.au'. partial suspension of GTE's rates for data base

query service was consistent with the Coamission's authority

under section 204(a) to suspend rat.s "in whole or in part."

Contrary to GTE's contention, requir...nts for a "full

opportunity for hearing" under section 205 do not apply to the

Bureau's action because the Bureau did not prescribe rates. In

similar circuastances, in its Dark tiber order, the Comaission

found that a partial suspension of rates under Section 204(a)

does not violate section 205 even though it has the effect of

temporarily establishing interi. rates based upon the remaining,

un-suspended portion of the charges. In that same decision, the

Commission rejected arguments identical to those advanced by GTE

here that the legislative history of the 1976 revisions to

section 204 suggests that the Co..ission's partial suspension

authority was not intended to allow partial suspension of rates

for new services, but only for existing services.

The Bureau'S action was taken under section 204(a).

Therefore, contrary to GTE's contentions, the requirements under

section 204(b) to allow interested parties to file written

co..ents do not apply. Section 204(a) applies Where, as here,

the Commission suspends rates and enters upon a formal

investigation under the traditional procedures required prior to

the addition of Section 204(b) in the 1976 amendments. Even

assuming the Section 204(b) written coaaent requirement applies,
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this requir...nt was aet by way of the tariff filing and pleading

cycle in which GTE has fully participated.
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UltLIca'lIOli ~ ....1. O. G'f.

The Ad Hoc Teleco..unications Users Comaittee ("Ad Hoc

Co..ittee" or "Co..ittee"), pursuant to Section 1.115(d) of the

co..ission's Rules, 47 C.F.R. S 1.115(d), hereby opposes the

Application for Review filed herein on May 28, 1993, by GTE

Service Corporat.ion ("GTE") on behalf of the GTE Telephone

Operating Co.panies ("GTOCs") seeking review of the Chief, Co..on

Carrier Bureau's Order1! partially suspending the GTOCs' rates

for 800 data base query service.

Pursuant. to the Ca.aission's rule..king proceeding in CC

Docket No. 86-10 prescribing a rate struct.ure and filing dates

for data base 800 acce•••ervice tariffs t.o impl..ent 800 nuaber

portability, the GTOCs and other local exchange carriers ("LECs")

1/ Dell OpIratinq CO'p'n~.I' Tarif' for the 800 Service
IAnaqepent Syat.., CC Docket No. 93-129, Order, DA 93-491
(released April 28, 1993) ("order").



having th.ir own s.rvic. Control Points ("SCPs") filed tariffs on

March 1, 1993, to be effective May 1, 1993, which include charges

for data ba.. query service. Elev.n parties, including the Ad

Hoc Co.-ittee, filed petitions to reject or suspend the

charge•• 'J,./

Following a careful review of the tariffs and related

pleadings, including the carriers' replies to opposing petitions,

the Co.-on Carrier Bureau ("Bureau") conducted a statistical

analysis of the data base query rates proposed by the GTOCs and

the other SCP-owner LECs. Based on this analysis, the Bureau was

able to identify those rates that were "anomalously high"

i.e., exceeded an industry mean rate plUS one standard

deviation.}/ Exercising the authority vested in the

co..ission under section 204(a) of the Communications Act, 47

U.S.C. S 204(a), the Bureau partially suspended the data base

query rates -- the rate. were suspended only to the extent they

exceeded the .0067 cents per query threshold pending an

investigation of the reasonableness of the excess aaounts. The

Bureau concluded that its statistical analysis approach was

reasonable since all SCP-owner LECs are deploying similar data

base syst.... The Bureau also found its action was in the public

interest because it would protect ratepayers while allowing

'J,./

}/

see, Ad Hoc Teleca.aunications Users co.-ittee Petition for
Rejection or Suspension filed March 18, 1993.

The Bureau found that the data base query rates yielded an
industry ..an rate of .0044 cents per query and a standard
deviation of .0023 cents per query, and from this derived a
"threshold rate" of .0067 cents per query.
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carriers to charge reasonable rat.. for an interia (statutory

.axiJl\Dl 5-aonth) period while the rat•• were under

investigation.!1

To iapleaent theae findings and conclusions, it was

necessary for the Bureau to order the carriers with rates in

excess of the .0067 cents per query threshold to file tariff

revisions reflecting the pa~tial suspension of their rates on

short notice so that they would be effective by the May 1, 1993,

deadline for 800 nlDlber portability.il The GTOCs, whose filed

rate at 1 cent per query was well above the threshold, were aaong

the LEcs whose rates were partially suspended under the order.

GTE'S Application for Review should be denied. The Bureau

lawfully exercised the CORaission's express authority under

section 204(a) to effect partial suspensions of the GTOCs' tariff

filings, and the Order is fUlly consistent with the co.-is.ion's

interpretation of its partial suspension authority. Indeed,

virtually all of GTE's arguments are directly contrary to the

co.-ission's disposition of identical arguments advanced in

applications for review of a 1991 Bureau order which initiated an

investigation of, and partially suspended, tariff revisions

establishing general rates for dark fiber, an order which the

Commission affirmed.~1

il

11

~I

Order, para. 19.

Id. at para. 32.

Local Exchange Carri.J;s' Indiyidual CU. BA.is DS3 Service
Offerings, CC Docket No. 88-136, Memorandum Opinion and

(continued••• )
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II. lJIIII ..... ....,,'1 ~%•• ,.. ....1••1011'. &RJIQa%ft
1AID••.en_ 1'.(&) !'O .U"D.LL'I .U••IIIID "UIR .-avI.IOR
alii) ... IftaU a"..
GTE first contends that the Qr4er violates the requireaents

of Section 205 of the Co..unicationa Act, 47 C.F.R. S 205,

pursuant to which the Commission may prescribe rates only after

affording the filing carrier a "full opportunity for

hearing. "1/ However, in the Dark Fiber Order, the co..ission

found just such an application of its section 204(a) partial

suspension powers as GTOC coaplains of here to be proper, and

rejected identical claims that the hearing provisions of section

205 were applicable to a partial suspension, and consequent

interim setting, of rates under section 204(a).

The Bureau's tariff review procedure. affirmed by the

Co..isaion in the DArk Fiber Order almost eXActly parAllel the

procedures followed by the Bureau in the Order for which the

GTOCs seek review. In the Dark Fiber case, several LECs had

filed tariff revisions to establish general rates for dark fiber

services. Finding "SUbstantial reason to believe" the rates were

excessive, and concluding ~hat the tariffs raised substantial

questions of lawfulness thAt warranted investigation, the Bureau

suspended a portion of the rates and initiated an investigation

of the carriers' rates and rate structures under section 204(a).

The BureAU "used estimates of the per aile cost of dark fiber for

i/( ••• continued)
Order, FCC 91-227 (released July 19, 1991) ("Dark Fiber
Order") •

1/ Application for Review, pp. 4-6.
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each carrier to c1eteraine which portion of the rates would be

su.pended...11 While all four LECs affected by the Bureau's

partial suspension order acknowledged that section 204 (a) penlits

a partial suspension of rates, their applications for review to

the Co..ission argued that the Bureau's action went beyond the

authority conferred under section 204(a) because it was

tantamount to a prescription of rate. under section 205. Like

GTE here, they asserted that the Bureau failed to comply with the

requireaents under Section 205 for a full opportunity for

hearing. il The Co..ission rejected this argument:

We also disagree that the Bureau's action was in effect a
prescription of rates, and con.equently violated Section
205. The suspension Order as aodified did not establish
lawful rates that .ust be charged by the carrier. Rather,
it siaply suspended all or part of the charges for sa.e rate
ele.ents that the carriers had created, and had the effect
of teaporarily establishing interim rates based on the
re..ining portion of the recurring charges filed by the
carriers. • • • This Bureau action did not exceed our
Section 204(a) powers. In the.e circumstances, the decision
to exercise the partial suspension power served the public
interest since a total suspension would have deprived
customers of service during the suspension period, and
investigation without suspensiop could have SUbjected
customers to excessive rates. lQ1

1/ Dark Fiber Order, para. 4.

il 14. at para. 7.

l!J.1 14. at para. 12. The cas.. cited by GTE in footnote 6 of
the Application for Review with respect to the ca-aission's
authority to pre.cribe rat.. under Section 205 predate the
1976 aaendaents to section 204 with which the Application
for Review is concerned, and do not addre.s the partial
suspension issue presented here. GTE inexplicably fails to
..ntion the Dark Fiber Ord.~, a case which does address the
i.sue and is controlling.
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Thus, the Bureau's decision, although in effect "temporarily

establishing interi. rates" by partially suspending the GTOCs'

tariff filing, does not, as GTE argu.. , contravene the hearing

requir...nts applicable to rate prescriptions under Section 205.

Relying on excerpts froa the legislative history of the 1976

revisions to Section 204, GTE next argues that the Order exceeded

the co.-ission's authority under Section 204(a) because (1) the

co..is.ion's Section 204(a) partial suspension power does not

authorize the co..ission to order interim rate reductions during

the suspension period and (2) the partial suspension authority

was not intended by Congress to allow the Commission to set

interim rates for new services, but only for existing

services.lll These arguments are inconsistent with the plain

language of Section 204(a)lal and are identical to arguments

rejected by the Co..ission in the Dark Fiber Order:

In this case, the plain language of Section 204(a) permits
suspension of a charge "in whole or in part" for five months
beyond the period when it would otherwise go into effect. A
fundaaental principle of statutory interpretation holds that
when the lan9Uage of a statute is clear, an exaaination of
legislative history is unwarranted. We therefore find that
the clear language of the statute supports a partial

111 Application for Review, pp. 6-9.

Iii section 204(0) states in pertinent part:

Whenever there is filed with the Co_is.ion any new Qr
revised charge, olassification, regulation or practice,
the Co..ission lRay • • • enter upon a hearing
concerning the lawfulness thereof; and pending such
heariD9 • • • may suspend the operation of such charge,
classification, regulation or practice, in whole or in
~ but not for a longer period than five .cnths
beyond the time when it would otherwise go into effect
•••• 47 U.S.C. S 204(0) (emphasis added).
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"MMMion eM t be Nt..lili..... AI int..ria rat•• during tAe
tiVe-MDt;h ....ion _igel. JIoraover, we balieve that the
legialattv, hiatory of sectton 204(a) and it. 1976
~ta ia COIUIiat.ent with CNr interpretat.ion of the
st.at.ute. coatrary t.o _'a ar.....t., • tiM nothing in the

=~4JF!wlf~::i.tinq
.ervice, the .tat.ut.e e~licit.ly .t.at.e. that. it. applies t.o
"new or reviaed" charq•• , and the carriers have not. provided
u. with cit.at.ions t.o the hi.t.ory that. cont.radict. our
int.erpretation.1J1

Further, as noted by the comai••ion at paraqraph 8 of its~

Fiber Order, the courts have recoqnized the Commission's

authority to set int.erim rates pendinq the outcome of a t.ariff

invest.iqation.lil

GTE also disputes the validity of the Bureau's st.atistical

analysis. GTE contends that the order lacks the requisite

"findinqs" to support the reasonableness of the interim rates

mandated by the Order, and that the Bureau did not consider

"pertinent record evidence" submitted in the GTOCs' cost stUdy

det.ailinq cost and demand oharacteristics.~1 contrary to

GTE's unsupported assertions, the Bureau's analysis was fully

sufficient to support its action, which was simply to partially

suspend and set the GTOCs'



lawful. A. in the Dark Fiber ca.e, the Bureau here "found

substantial reaaon to believe that the.e rate. are

exces.ive. "al No further "findings" are required for the

co..i.sion to take the initial step of partially suspending and

setting for investigation carrier-initiated rates under section

204(a).

III. SJICl1'IQ1I lOt ca) IS JIO'I UPLIe&aL8 UO, asema_ MPPDPO
SJICl1'IQ1I lOt ca) IS UPLIcaBLB, DB BURDU'S AC'J.'IOJI OOJIPLIB8
WID It-. IlJIQUI...1DftI8

GTE next argue. that even if the Bureau'. partial suspension

of the tariff rates was permissible under Section 204(a), it was

"deficient for its failure to follow the procedures required for

a partial suspension under Section 204(b)."111 However, as the

Commis.ion's decision in the Dark Fiber Order makes clear,

Section 204(a) expressly provides for suspension "in whole or in

part" of new or revised tariff charges, and thus provides the

co.-i.sion with the partial suspension powers exercised by the

Bureau in the Order. The Commission's Section 204(a) authority

is independent from the authority conferred under Section 204(b)

by which the co..ission:

..y allow part of a charge, classification, regulation, or
practice to go into effect, based upon a written showing by
the carrier or carrie~s affected, and an opportunity for
written co...nt thereon by affected persons, that such
partial authorization is just, fair and reasonable.1I1

at

111

al

Dark Fiber Order, para. 4.

Application for Review, p. 9.

47 U.S.C. S 204(b).
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The provisions of section 204(0) continue to govern the

traditional tariff suspension and investigation scenario which

constituted the entirety of Section 204 before the addition of

Section 204(b) in the 1976 aaendaents; that is, Section 204(a)

governs where the Co..ission, as the Bureau did here, elects to

suspend rates and initiate formal hearing proceedings. In

contrast, Section 204(b) provides for Mauch less rigorous"

procedures designed to "provide the FCC with greater, not le.s,

flexibility in its consideration of tariff revisions" in

circumstances where the Commission determines it "need not engage

in hearings and need not make a formal 'just and reasonable'

determination to approve part of a carrier's tariff revisions, or

to make part or all of them effective temporarily."12/

Section 204(b) does not apply here because the Bureau

determined to follow the traditional hearing procedure under

Section 204(a). As the court in ~ stated in its analysis of

the relationship between these two provisions, "we conclude that

S 204(a) and S 204(b) are complementary and designed to serve

different purposes. naQ/ While the ~ court's analysis of the

relationship between Sections 204(a) and 204(b) took place in a

different context than the circumstances presented here, the

court's clear recognition of the s.parateness of these provisions

is nonetheless instructive. Thus, the court characterizes them

12/

MJ./

ICI TI.ecOWMunication, CorD. y. Fcc, 627 F.2d 322, 334 (D.C.
Cir. 1980). ("~n).

Isl. at 333.
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a. providinq ..two _parate routes the FCC aay take in dealinq

with carrier-initiated tariff.... Siailarly, the court ultiaately

reject. Mel's arquaent that "since enactment of 204(b), no tariff

------.------r

revi.ions aay go into effece te.POrarily . . • without a S 204(b)

written .howing that they are ju.t, fair and reasonable and an

opportunity for interested partie. to file comments." Having

electecl to proceecl under Section 204(a), the Bureau'S actions are

not SUbject to scrutiny under the standards governing proceedings

under section 204(b), inclUding the section 204(b) "written

comaent.. requirement.

However, even assuaing arguendo that the requireDlent for

"written co...nt.. under Section 204(b) applies to the Bureau's

actions in the Order, they have been satisfied. The GTOCs have

had a fully adequate opportunity to submit written comaents and

to otherwise participate in the tariff filing and related

pleading procedures which occurred prior to adoption of the

Order. Indeed, the Commission has expressly determined that the

"tariff filing and petition cycle • • • provide[s] carriers and

the pUblic with an opportunity for written comment that satisfies

Section 204(b) procedural requirements."l1/

IV. '!'1m 0llD. 8ftIKU A ....OOD AlII) no... BALUC. ...,.... D.
XI1'1'....,. or '1'BB LBOS UD ft.xa SUBSORX....

GTE's final arguaent is that the Bureau could have pursued

other r8Dl8dies which would have protected the pUblic interest.

11/ Annual 1990 Aceel. TAriff Filing., 5 FCC Red. 4177, 4236
(Com. Car. Bur. 1990); recon. denied 7 FCC Red. 4939 (Com.
Car. Bur. 1992).
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In particular, GTE contends that subscribers would have been

adequately protected had the Bureau allowed the rates to go into

effect .s filed, but subject to an accounting order that would

provide for refunds in the event the co.-ission's investigation

of the GTOCs' data dip rates finds thea to be excessive.U/It

is understandable that the GTOCs would have preferred that their

rates, although 50' higher than the threshold level determined by

the co..ission to be reasonable, be allowed to go into effect

sUbject to an accounting order. However, that does not make the

Bureau's determination to partially suspend the GTOCs' per query

rates unlawful or even questionable as a matter of policy. The

Bureau correctly concluded that the Rpartial suspension is

reasonable and in the public intereat to protect ratepayers,

while allowing carriers to charge reasonable rates for an interim

period. nlil

UI

ill

Application for Review, p. 10.

Order, para. 19.
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v. COIICLV8I011

For all of the foregoing rea.ona, the Application for Review

should be denied.

R••pectfully sUbmitted,

AD ~ 'l'U,a::oIRIDIrICA'IIOIUI
ua_ COJaIlft••

June 14, 1993
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